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ELASTICITY OF WRITTEN CONSTITUTIONS. 

BY HANNIS TAYLOR. 



John Moeley once said that "the great fault of political 
writers is their too close adherence to the forms of the system of 
state which they happen to be expounding or examining. They 
stop short at the anatomy of institutions, and do not penetrate 
to the secret of their functions." That fault has reached its 
highest development among the " political writers " of the United 
States for the reason that it has become a habit of life with them 
to expound, as absolute truths, certain dogmas embedded in our 
written constitutions which, in fact, embody only half truths. 
At the head of that list stands the dogma that the legislative, 
executive and judicial powers of government are separate and 
distinct, a dogma which was first brought to the attention of 
political thinkers by Montesquieu, who, in his " Spirit of Laws," 
simply indicated the extent to which it was applied in the Eng- 
lish constitutional system. As Madison has told us in the " Feder- 
alist": 

" The British constitution was to Montesquieu what Homer had been 
to the didactic writers on epic poetry. As the latter have considered the 
work of the immortal bard the perfect model from which the principles 
and rules of the epic art were to be drawn, and by which all similar 
works were to be judged, so this great political critic appears to have 
viewed the constitution of England as the standard, or, to use his own 
expression, as the mirror, of political liberty." 

Montesquieu looked into that mirror, and then outlined the very 
imperfect separation he saw there between the three cardinal 
powers of government; and the result of his reflections became 
current in time to be utilized by the framers of our State consti- 
tutions — George Mason being the first American statesman to 
give precise form to the new dogma by embodying it in the 
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Virginia Declaration of Eights, drafted by him in 1776. When 
the time came for it to be lifted into a higher sphere, through 
incorporation into our Federal Constitution of 1787, Madison 
was careful to explain that it was so incorporated only in the 
modified form in which Montesquieu had expounded it. Speak- 
ing of the constitution of the Mother Country, Madison said : 

" On the slightest view of the British constitution, we must perceive 
that the legislative, executive and judiciary departments are by no means 
totally separate and distinct from each other." 

Speaking of the constitutions of the States he said : 

" If we look into the constitutions of the several States, we find that, 
notwithstanding the emphatical and, in some instances, the unqualified 
terms in which the axiom 1 as been laid down, there is not a single 
instance in which the several departments of power have been kept 
absolutely separate and distinct." 

And yet, as a theory, the unqualified dogmatic assertion was 
embedded in our constitutional system as an absolute truth 
which, it was supposed, would preserve for all time an exact co- 
ordination between three powers incapable of living on side by 
side in a state of perfect equality. In any scheme of liberty 
under law in which the ultimate defining power is vested in the 
judiciary, that department of government necessarily becomes 
the supreme power. In the progress of civilization nothing has 
been more difficult than to expand and adapt the primitive codes 
and constitutions of infant states to the ever-changing condi- 
tions of progressive societies. The history of jurisprudence, when 
viewed as a whole, demonstrates that that subtle and silent 
process of adaptation is too refined for formal legislation, which 
must ever remain, as it has ever been, the mere handmaid of 
judicial interpretation. Only that conserving and adapting force 
has prevented our otherwise rigid and inelastic system of written 
constitutions from going to wreck, while the infant society to 
which they were applied has been passing, in an incredibly short 
time, through an unparalleled national expansion. 

Not until the establishment of the Empire at Eome did formal 
legislation, in the modern sense of that term, become important. 
As it is very unusual in the infancy of a nation for the legisla- 
ture to be appealed to for the general reform of private law, 
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statute law, which became voluminous under the Empire, was 
scanty during the Eepublic. The enactments of the Emperors 
extend in increasing massiveness from the consolidation of the 
power of Augustus to the publication of the code of Justinian. 
During the creative period in which the jurisconsults were put- 
ting forth their wonderful treatises, the power of legislation 
passed from the people to the Senate, and then through a gradual 
process of usurpation from the Senate to the Emperor. It is, 
therefore, to the republican period that we must look for the 
early history of the process through which the primitive code 
of the greatest of city-states was expanded and adapted to the 
ever-increasing wants of a progressive society, by that silent and 
subtile agent known as " judge-made " law. At the outset, Eoman 
law was simply a body of unwritten municipal customs, which 
lost their elasticity by being condensed into the Code of the 
Twelve Tables, put forth at a time when Eoman society had bare- 
ly emerged from that intellectual condition in which civil obliga- 
tion and religious duty are inevitably confounded. When archaic 
law is thus condensed into a code, there is, of course, an end 
to its spontaneous development; all after-changes in it must 
be effected, if at all, deliberately and from without. As law is 
stable, and societies of the higher type progressive, how are the 
latter to be kept in harmony with the former? The problem 
of problems for students of constitutional law is involved in the 
process through which the strait- jacket put on by an infant state, 
in the form of a written code, is to be made sufficiently elastic to 
adapt itself to all the changing conditions of the after-growth. 
Leaving out of view legal fictions which, at certain stages of so- 
cial progress, are invaluable expedients for overcoming the ri- 
gidity of law, the most important instrumentality through which 
the primitive Eoman code was expanded, beyond the wants of 
the citizens of a single city to those of the citizens of a vast 
league of cities, was that known as "equity," a name given to 
a body of principles built up by Eoman magistrates and Eoman 
lawyers alongside of the original civil law, which it claimed the 
right to supersede by virtue of a superior sanctity inherent in 
such principles. In theory, the supreme judicial power was vested 
in the praetor, who was either a jurisconsult himself, or a person 
entirely in the hands of those who were. When a suit was com- 
menced, the litigants appeared before the praetor, who made a 
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preliminary examination in order to ascertain the precise points 
in controversy. After hearing the statements and counter-state- 
ments of plaintiff and defendant, he constructed a brief technical 
outline of the disputed issue called a " formula." That formula 
was then put into the hands of the judex (something very dif- 
ferent from the modern presiding judge), who, after hearing 
the evidence of the witnesses and the argument of the advocates, 
returned his decisive judgment to the praetor who appointed him. 
The entire proceeding thus carried on by the praetor, judex, and 
advocates was under the intellectual guidance of the jurisconsults, 
the makers of the scientific law-literature of Rome, who were 
regarded as law experts, and respected and resorted to as such 
by all concerned in the administration of justice. Primarily, 
the praetor was a great statesman or politician whose function 
was to enforce the law; the judex, or as we would now call him 
the " referee," might have no technical knowledge of law what- 
ever. Under such conditions, the unlearned judicial magis- 
trates naturally looked for light and leading to the jurisconsults 
who instructed them through their responsa prudentium, the 
technical name given to their opinions as experts. The juriscon- 
sults thus became the reservoir from which was drawn that body 
of principles heretofore described as " equity," and finally known 
at Rome as the " jus gentium," law common to all nations, which 
Cicero said was not one law for Rome, and another law for 
Athens, one law to-day, and another law to-morrow, but one 
eternal and immortal law for all time and for all nations, as 
God the common master and ruler is one. Or, according to the 
constitutional treatise published under the authority of Justinian : 
"The law which a people enacts is called the civil law of that 
people, but that which natural reason appoints for all mankind 
is called the law of nations, because all nations use it," — some- 
thing entirely different, of course, from the law of nations as now 
understood. Such was the general nature of the process by which 
the primitive and unelastic Roman code was liberalized and 
adapted to the changed conditions of an expanding society, through 
the growth of that system of judge-made law called "equity," 
built up alongside of the primitive code by the jurisconsults dur- 
ing the period that preceded the overthrow of the Republic and 
the advent of Augustus. When a new condition arose for which 
the inadequate primitive code did not provide, the juriscon- 
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suits simply wrote a commentary and filled the vacuum from 
a reservoir which was supposed to be supplied by natural reason. 
In that way, the Eoman Bar became the real source of legislation. 
When we pass from Eome to England, we there find a repeti- 
tion of the old story of a body of customary law, which had 
crystallized into a written form, being expanded and adapted to 
the ever-increasing wants of a progressive society, through the 
results of at least six centuries of judge-made law. The primitive 
system of customary law which matured in the popular courts 
of England, like all archaic law, took on an iron rigorism of form 
which rendered it unelastic. Its entire inadequacy never became 
apparent, however, until the Norman Conquest drew England 
into the march of the Continental nations. The most important 
single outcome of that event was the centralization of justice 
through the establishment of a great court at Westminster, by 
whose agency a new system of royal law, which found its source 
in the person of the King, was brought in to remedy the de- 
fects of the old, unelastic system of customary law prevailing in 
the provincial courts of the people. As soon as the new judi- 
cial system put into operation by the Normans was in working 
order, " decisions of tribunals," as Digly has expressed it, " came 
to constitute in the strictest sense of the term a source or cause 
of law. Judge-made or judiciary law, henceforth, gradually dis- 
places customary law." The English common-law judges, in the 
exercise of perfectly normal functions, thus undertook to enlarge 
the unelastic and inadequate primitive code by engrafting upon 
it new principles, either formulated by themselves or borrowed 
freely from the current compendiums of -the Eoman and Canon 
law. Mr. Dicey has said very lately that: 

" As all lawyers are aware, a large part, and, as many would add, the 
best part, of the law of England is judge-made law, that is to say, con- 
sists of rules to be collected from the judgments of the courts. This 
portion of the law has not been created by act of Parliament, and is not 
recorded in the statute book. It is the work of the courts; it is re- 
corded in the reports; it is, in short, the fruit of judicial legislation. 
The amount of such judge-made law is in England far more exten- 
sive than a student easily realizes. Nine-tenths, at least, of the law of 
contract, and the whole, or nearly the whole, of the law of torts are not 
to be discovered in any volume of the statutes." 

While the customary law of England has thus, in fact, been ex- 
tended, modified and imnroved through case-law, in very much 
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the same way in which the primitive Eoman code was transformed 
through the responses of the jurisconsults, in theory, the means 
employed have ever been held to be incapable of altering one 
jot or one line of the existing jurisprudence. By the baldest of 
legal fictions, the new principles announced were assumed to be 
drawn from a preexisting nebulous body of English law called 
the " common law," ample enough to supply doctrines appli- 
cable to any conceivable set of circumstances. And yet, effective 
as such means were in liberalizing and improving the English 
common law as such, they fell far short of the task to be ac- 
complished. Just as it became necessary at Eome to build up, 
outside of and apart from the primitive code, a distinct set of 
principles capable of superseding it, called "equity," so it be- 
came necessary to build up alongside of and apart from the 
English common law a like system under the same title. That 
process began with the growth of the equitable jurisdiction of 
the English Chancellor, which Lord Campbell has defined to be 
" the extraordinary interference of the Chancellor, without com- 
mon-law process, or regard to common-law rules of proceeding 
upon petition of the party aggrieved, who was without adequate 
remedy in a court of law." Thus the new body of equitable 
rules, which began to flow from a royal source, openly avowed 
that its right to supersede or supplement the primitive code rested 
upon the indisputable inadequacy of that code to then exist- 
ing conditions. As the praetorian equity at Eome and the equity 
of the English Chancellor thus grew out of the same necessity, 
it is natural that their comparative histories should reveal many 
common features. As Sir Henry Maine has expressed it: 

" The praetor was the chief equity judge as well as the great common- 
law magistrate, and as soon as the edict had evolved an equitable rule, 
the praetor's court began to apply it in place of or by the side of the old 
rule of the civil law, which was thus directly or indirectly repealed with- 
out any express enactment of the legislature." 

No better statement can be made of the process through which 
the same result was worked out in England. At Eome, the growth 
of equity had its limits; it seems to have exhausted itself when 
the succession of jurisconsults comes to a close with the reign of 
Alexander Severus. Then followed a period during which, Gib- 
bon tells us, "the oracles of jurisprudence were almost mute." 
vol. OLxxxn. — 591. 14 
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From that time, the history of Soman law is the history of the 
imperial constitutions and of all the attempts finally made to 
subject the unwieldy body to codification. In the same way, the 
expansion of English equity seems to. have ended with the chan- 
cellorship of Lord Eldon, who devoted himself rather to har- 
monizing and explaining the principles announced by his prede- 
cessors than to the germination of new ones in gremio magistra- 
tuum. The most striking point of difference, of course, between 
Eoman and English equity is embodied in the fact that the latter, 
despite its bulk, has always abhorred codification. 

The dominating and moulding principle which has ever been 
the lion rampant of Eoman and English law, — really the only two 
systems of jurisprudence to which progressive history has so far 
given birth, — was supposed to be caged at last when the framers 
of our written constitutions decreed that the legislative, executive 
and judicial powers of government should forever remain sepa- 
rate and distinct. Henceforth, there was to be no more judicial 
legislation, no more adapting and expanding of the constitution 
of an infant state to the ever-increasing wants of a progressive 
society through the subtile and silent influence of judge-made law. 
Elaborate and cumbrous machinery was provided for amending 
our written constitutions, State and Federal, whenever changed 
conditions should render such a procedure necessary. Certainly 
so far as our Federal Constitution is concerned, such an ex- 
pedient has proven a lamentable failure. Leaving out of view the 
first twelve amendments, which were nearly contemporaneous with 
it, and really a completion of it, but three remain, whose adoption, 
as all the world knows, was the outcome of civil war. Nothing is 
more generally admitted in the politics of this country than the 
fact that any reform is practically hopeless that depends upon the 
amendment, under normal conditions, of the Constitution of the 
United States. Experience has shown that the ponderous ma- 
chinery provided for that purpose can only be moved by the giant 
of revolution. Under such conditions, who can doubt, when the 
marvellous rapidity of our national development is taken into 
account, that our Federal Constitution would have been a hope- 
less failure but for the expanding and adapting power of judge- 
made law, promulgated by the Supreme Court of the United 
States. At the outset, neither the nature nor the extent of its 
powers was at all clearly understood. As late as Jaunary 2, 
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1801, John Jay, the first Chief Justice, in declining a reappoint- 
ment, wrote to President Adams : 

" I left the Bench perfectly convinced that, under a system so defective, 
it would not obtain the energy, weight, and dignity which was essential 
to its affording due support to the national government; nor acquire the 
public confidence and respect which, as the last resort of the justice of 
the nation, it should possess. Hence, I am induced to doubt both the 
propriety and the expediency of my returning to the Bench under the 
present system." 

Fortunately for the cause of good government throughout the 
world, Jay's wail of despair was a bugle-call to a jurist who has 
exercised a wider influence, perhaps, than any other in the history 
of mankind. 

On the day of the first meeting of the Supreme Court in the 
permanent capital of the nation, John Marshall took his place 
for the first time as Chief Justice, and, as such, he sat in the midst 
of six associates for thirty-four years. The time was ripe for the 
advent of a jurist and statesman elear-visioned enough to sweep 
the entire horizon of federal power, and bold enough to press each 
element of it to its logical conclusion. The success of his life- 
work was assured by the manner in which he solved the problem 
that awaited him. Thirteen years after the organization of the 
Supreme Court, he announced, for the first time, in the case 
of Marbury vs. Madison, that it possessed both the right and the 
power to declare null and void an act of Congress in violation 
of the Constitution. The invincible logic employed in the demon- 
stration rested necessarily upon an admission that the august 
right in question was a mere deduction from the general nature 
of a system of government whose constitution had failed to grant 
it in express terms. Such deduction was, of course, a pure crea- 
tion of judge-made law. The only precedents that existed were 
to be found in the States, where it had frequently been held that 
a State court could declare an act of the legislature void be- 
cause of repugnancy to the State constitution. The States had 
borrowed the idea from the action of the English Privy Council, 
which sometimes annulled the acts of colonial legislatures when 
in conflict with colonial charters. After such charters were trans- 
formed into State constitutions, the judicial committee of the 
Privy Council was superseded by the Supreme Courts of the sev- 
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eral States. Finally, when the new system of constitutional 
limitations on legislative power, born in the States as a purely 
American inve^'on, widened into national importance through 
its application j> the legisative power vested in the unique Federal 
Eepublic created by the Constitution of 1787, the inevitable out- 
come was the Supreme Court of the United States, the only court 
in history ever endowed with the right to pass on the validity 
of a national law. When Marshall lifted that right into the high- 
est possible sphere, he wrought a revolution in the jurisprudence 
of the world by giving to judge-made law its widest possible 
expansion; an expansion for which no precedent could be found 
in history. In the absence of any particular words in our Fed- 
eral Constitution from which the existence of the right could 
be drawn, even by implication, the Supreme Court declared in 
Marbury vs. Madison that its right to annul a national law was a 
legitimate deduction from the entire instrument considered as a 
whole. And yet no jurist ever recognized more religiously than 
Marshall the difference that divides a system of organic law from 
a mere code of municipal law. 

He well understood that the fathers, in their wisdom, had 
undertaken to do no more than construct a framework of govern- 
mental timbers, leaving the filling out of the interior details 
to legislation and to the defining and expanding hand of judi- 
cial interpretation. While no one was more content to dwell 
within the sacred circle marked by the outer walls of the temple, 
no one was more resolute than Marshall in harmonizing and 
adorning its interior through the application of the resources of 
judge-made law. Such an application was never more 
necessary than when the Supreme Court was called upon to create 
a body of rules sufficiently comprehensive to give effect to that 
brief and vague constitutional provision, providing that " The 
Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory or other property 
belonging to the United States." Vast areas of territory were 
to be acquired and governed without any definite grant of power 
to do either. Fortunately, Marshall and his associates clearly 
understood that the history of colonization, from the Greeks' days 
down, put beyond question the fact that inhabitants of unde- 
veloped states while in a colonial condition, have no right, nat- 
ural or historical, to be admitted at once to the full citizenship 
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guaranteed by the constitution of the parent state. Jefferson, 
the real founder of our territorial system, perfectly understood 
that truth, and Gouverneur Morris, the draftsman of the pro- 
vision in question, wrote at a later day that: " I always thought 
that, when we would acquire Canada and Louisiana, it would 
be proper to govern them as provinces and allow them no voice 
in our councils." Fortunately, that conservative view as to the 
proper relations between newly acquired territory and the parent 
state, entertained by the makers of the Constitution, and coined 
into judge-made law by Marshall and his associates, and which 
has imparted the necessary elasticity to the Constitution in that 
regard, has not been supplanted by the romantic yet dangerous 
afterthought of a later time. 

Nothing has been more remarkable in the history of our Fed- 
eral Constitution than the ease with which it has adapted it- 
self, by the aid of judicial interpretation, to the ever-increasing 
wants of a rapidly swelling population, continually organizing 
new systems of local government beyond our original limits. 
When, during Jefferson's second term, the application of steam 
to navigation was made by Eobert Fulton, a revolution was 
wrought in the commerce of the country. A notable legal re- 
sult of the change was a substitution for the ancient English 
rule of admiralty jurisdiction, resting on the ebb and flow of 
the tide, of a new one better adapted to totally different physical 
conditions. In Taney's time, the navigable character of the water 
was made the test; and thus, by the silent stroke of the judicial 
pen, the admiralty jurisdiction of the Federal courts was ex- 
tended, not only beyond the flow of the tide in all public navi- 
gable waters, but even over the great fresh-water lakes as well. 
No one will deny that the unparalleled material development of 
this country has been largely worked out through the agency 
of corporations, the public confidence in whose stability has 
rested largely upon the famous decision rendered in 1819, in the 
Dartmouth College case, wherein it was held that the charter of 
a corporation is a contract, and as such protected against vio- 
lation by State legislative action by Article I, Section 10, of the 
Federal Constitution. Thus, by a momentous stroke of the judi- 
cial pen, American corporations were placed in a condition of se- 
curity as to the legislative power of the States never before oc- 
cupied by such bodies in any other country in the world. If, 
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in the great case in question, Marshall, with the concurrence of 
his associates, had simply added the little word "not" to the 
phrase declaring that such charters are contracts within the mean- 
ing of the clause in question, the problems now presented by the 
growth of trusts and monopolies would appear in an entirely dif- 
ferent light. In England no such problems exist. If they did, 
they would be summarily disposed of by the omnipotent Parlia- 
ment, which can any day entirely remodel the basis upon which 
the privileges and immunities of English corporations rest. Under 
our system, the main hope of relief is in an appeal to the judi- 
cial power, which created the immunity of corporations from in- 
terference from State legislation. Now that an appeal for re- 
lief is being made to the judicial tribunals, the fact cannot be 
ignored that the power that made can unmake, that the power 
that built up can destroy. In this grave matter, a silent stroke 
of the judicial pen could work a revolution. No other department 
of government is so capable as the judicial of dealing with a 
problem whose complexity is as great as its influence is far-reach- 
ing. Our experience has demonstrated the fact that nothing so 
rapidly advances commercial and industrial interests as legiti- 
mate corporations, exercising normal powers according to law. 
The problem is how to protect such in their legal rights, and at 
the same time crush out the illegitimate and abnormal. After 
formal legislation has exhausted its limited resources, the ultimate 
solution of the problem will still remain for the judicial power; 
the last decisive word must be spoken by the Supreme Court of 
the United States. When the growth of the jurisdiction of that 
tribunal is viewed as one unbroken development, is there any- 
thing in its history, taken as a whole, to disquiet us? When 
the intricacy and delicacy of the mighty task which it has been 
executing for more than a century is calmly considered, must 
not the scientific jurist frankly admit that it could only have been 
performed through the agency of judge-made law — that agency 
which silently and safely expanded and adapted the primitive and 
unelastic codes of Rome and England to the ever-increasing 
wants of progressive societies? 

Hannis Taylor. 



